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(i) 

CAPITAL CASE 

QUESTIONS PRESENTED 
Following a five-day preliminary hearing that in-

cluded testimony from fourteen witnesses, the district 
court found that petitioners were likely to succeed on 
both their Eighth Amendment and judicial estoppel 
claims. The court then entered two independent pre-
liminary injunctions corresponding to each claim, ei-
ther one of which would have preserved the status quo 
for a full trial. The panel affirmed both injunctions but 
the Sixth Circuit, en banc, reversed. 

The questions presented are: 
1.  Whether a district court’s findings that a capital 

plaintiff has shown a likelihood of success in proving a 
“‘substantial risk of serious harm’ . . . as required by 
Baze and Glossip” and in “identify[ing] a sufficiently 
available alternative method of execution to satisfy 
Baze and Glossip” are subject to review for clear error, 
or whether, as the en banc Sixth Circuit held, findings 
under those standards constitute legal error and are 
subject to de novo review because Eighth Amendment 
plaintiffs must instead “prove their allegations to a 
high[er] level of certainty.”  

2.  Whether the application of judicial estoppel is re-
viewed for abuse of discretion, as eleven circuits hold, 
or whether it is reviewed de novo, as the Sixth Circuit 
held. 
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PARTIES TO THE PROCEEDING 
Petitioners Gary Otte, Raymond Tibbetts, and 

Ronald Phillips are inmates currently imprisoned at 
the Chillicothe Correctional Institution.  

Respondents are Ronald Erdos, Warden of the 
Southern Ohio Correctional Facility; John Kasich, 
Governor of the State of Ohio; Gary C. Mohr, Director 
of the Ohio Department of Rehabilitation and Correc-
tion; and Anonymous Execution Team Members 1-50, 
all sued in their official capacities. 

There are no corporate parties involved in this case. 
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PETITION FOR A WRIT OF CERTIORARI 
Petitioners Gary Otte, Ronald Phillips, and Ray-

mond Tibbetts respectfully seek a writ of certiorari to 
review the judgment of the United States Court of Ap-
peals for the Sixth Circuit. 

OPINIONS AND ORDERS BELOW 
The opinion of the en banc United States Court of 

Appeals for the Sixth Circuit (Pet. App. 1a-24a) is re-
ported at — F.3d —, 2017 WL 2784503 (June 28, 
2017). The order granting rehearing and vacating the 
panel opinion (Pet. App. 25a) is reported at 855 F.3d 
702 (6th Cir. 2017). The vacated panel opinion (Pet. 
App. 26a-69a) is not reported. The order of the United 
States District Court for the Southern District of Ohio 
granting preliminary injunctions (Pet. App. 70a-123a) 
is reported at — F. Supp. 3d —, 2017 WL 378690 (Jan. 
26, 2017).  

STATEMENT OF JURISDICTION 
The Court of Appeals entered its en banc decision on 

June 28, 2017. Pet. App. 1a. This Court has jurisdic-
tion pursuant to 28 U.S.C. § 1254(1).  

CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED 

The Eighth Amendment provides that “[e]xcessive 
bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted.” U.S. 
Const. amend. VIII. 

Section 1983 of Title 42 of the U.S. Code provides:  
[e]very person who, under color of any statute, or-
dinance, regulation, custom, or usage, of any 
State . . . , subjects, or causes to be subjected, any 
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citizen of the United States . . . to the deprivation 
of any rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, or 
other proper proceeding for redress . . . .  

42 U.S.C. § 1983. 

INTRODUCTION 
The district court distilled the core Eighth Amend-

ment issue as whether “Ohio’s present three-drug pro-
tocol will create a ‘substantial risk of serious 
harm’ . . . as required by Baze and Glossip.” Pet. App. 
117a. Relying on expert testimony that Ohio’s protocol 
was virtually certain to impose severe pain, the dis-
trict court held that petitioners were likely to succeed 
in their claim. 

In the en banc majority’s view, the district court’s ar-
ticulation of the applicable standard was legal error. 
The Sixth Circuit held that the district court should 
have applied a “more rigorous” standard, “requir[ing] 
plaintiffs to prove their allegations to a high level of 
certainty.” Pet. App. 6a-7a. Having identified a legal 
error, the majority proceeded to re-weigh the evidence 
de novo, to make its own credibility findings, and to 
substitute its assessment of the record for that of the 
district court.  

The majority’s holding that it is legal error to base 
an injunction upon a finding that a method of execu-
tion creates a ‘substantial risk of serious harm’ . . . as 
required by Baze and Glossip” is irreconcilable with 
Glossip itself, and conflicts with the Eighth Amend-
ment cases on which Glossip is based. Those cases do 
not support the majority’s view that Glossip’s refer-
ence to a “risk that is ‘sure or very likely to cause seri-
ous illness and needless suffering,’” Glossip v. Gross, 
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135 S. Ct. 2726, 2737 (2015) (quoting Baze v. Rees, 553 
U.S. 35, 50 (2008)), created a separate, materially 
more rigorous standard than, in the district court’s 
phrasing, a “‘substantial risk of serious harm’ . . . as 
required by Baze and Glossip.” Instead, the controlling 
opinions in Baze and Glossip pervasively refer to the 
“substantial risk” standard.  

Had the Sixth Circuit accepted the legal standard as 
articulated in Glossip and in the district court’s deci-
sion, it would have reviewed the decision under the 
clear error standard that Glossip also applied and that 
this Court has confirmed is applicable to constitutional 
challenges, see Cooper v. Harris, 137 S. Ct. 1455 
(2017). Under that standard of review, the district 
court’s findings are plausible, and so the preliminary 
injunction would and should have been affirmed.  

That a sharply divided en banc court imposed a new 
and higher standard of proof than this Court has ever 
imposed in an Eighth Amendment case is reason 
enough to grant the petition. But the Sixth Circuit’s 
decision also deepens a circuit split on another im-
portant issue—the standard of review for judicial es-
toppel. The district court separately enjoined the State 
from using two painful drugs based on judicial estop-
pel. By deciding to adopt the three-drug protocol, Ohio 
broke its prior and unequivocal promises never again 
to use a paralytic or potassium chloride in its execu-
tions, even though these promises had enabled Ohio to 
moot challenges to Ohio’s prior use of those same two 
drugs. See Already, LLC v. Nike, Inc., 568 U.S. 65, 93 
(2013) (“formidable burden” of mootness met only by 
showing that voluntary change is “irrevocable”). Be-
cause the district court applied the same three factors 
that this Court has identified as most typically appro-
priate for consideration of judicial estoppel, it did not 
abuse its discretion. By applying de novo review to this 
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aspect of the district court’s ruling as well, the Sixth 
Circuit deepened its isolation as the only circuit firmly 
committed to reviewing judicial estoppel de novo.  

The effect of the Sixth Circuit’s estoppel ruling, no 
less than its Eighth Amendment ruling, is to deny pe-
titioners a full trial on the merits. A full trial on the 
midazolam protocol is long overdue and desperately 
needed. In Glossip, this Court did not enshrine the pre-
liminary factual findings of a single district judge in 
Oklahoma as enduring constitutional law; it merely 
found that those findings did not constitute clear error. 
Since Glossip, the evidence that the midazolam proto-
col inflicts severe pain on the condemned inmates has 
grown more compelling; two district court judges (in 
Ohio and Arkansas) have heard different experts and 
new evidence and concluded that the protocol is likely 
unconstitutional. The Sixth Circuit’s decision to sub-
stitute its reading of the record for that of the trial 
judge who heard live testimony has no basis in Glossip 
or appellate procedure, and forecloses a capital litigant 
from obtaining the basic procedural fairness afforded 
other litigants. As this Court has elsewhere held, 
where “the underlying constitutional question is [at 
least] close,” the harm is irreparable, and a trial will 
allow for presentation of evolving science, a court 
should affirm a preliminary injunction. Ashcroft v. 
ACLU, 542 U.S. 656, 664-65 (2004).  

STATEMENT OF THE CASE 
1.  In 2009, Ohio was facing a trial in this case about 

the constitutionality of using two indisputably painful 
drugs—a paralytic that suffocates a person yet re-
stricts their ability to move or express pain, and potas-
sium chloride, which causes excruciating pain and 
stops the heart. Shortly before the trial was to begin, 
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Ohio abruptly removed those two drugs from its exe-
cution protocol, becoming the first State to rely solely 
on a large dose of a barbiturate. 

Ohio then invoked that change to argue that then-
pending challenges to the constitutionality of its three-
drug method and indeed the “entire case by all inmates 
was moot.” Ohio Supp. Br. at 21-22, No. 17-3076 (May 
10, 2017) (ECF No. 62). Ohio based this argument on 
its unequivocal promise, supported by the sworn dec-
laration of “the highest official,” R. 982, PageID 37099 
(quoting the Director of the Ohio Department of Reha-
bilitation and Correction), that “pancuronium bromide 
and potassium chloride no longer will be used in Ohio’s 
lethal injection process.” R. 966-2, PageID 34330; see 
id. at 34329 (asserting that “[t]here [wa]s absolutely 
no reason to believe” the State would revert “if the 
plaintiffs’ suits were dismissed”); see also R. 966-3, 
PageID 34335; R. 966-4, PageID 34358.  

Based upon these promises, the Sixth Circuit and 
the district court concluded that all claims challenging 
Ohio’s use of a paralytic and potassium chloride were 
moot. See Cooey v. Strickland 588 F.3d 921, 923 (6th 
Cir. 2009) (per curiam) (holding Ohio’s promises met 
the “heavy burden of showing that this voluntary 
change in procedure” was permanent, the challenged 
conduct would not recur, and “any challenge to Ohio’s 
three-drug execution protocol is now moot”); R. 966-10, 
PageID 34454, 34471-74 (district court observing that 
all prisoners’ motions likely “moot” in the wake of the 
Sixth Circuit’s mootness ruling, and asking parties to 
withdraw pending motions). The Sixth Circuit then re-
peatedly reaffirmed that Ohio’s promise to abandon 
those drugs made further litigation about them moot. 
E.g., Reynolds v. Strickland, No. 08-4144 (6th Cir. Feb. 
8, 2010) (ECF No. 180-1). By promising that it no 
longer would use a paralytic and potassium chloride, 
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Ohio succeeded in clearing all Eighth Amendment 
challenges to those drugs, and thereafter carried out 
twenty lethal injections.  

2.  On October 3, 2016, Ohio announced that it would 
renege on its prior promises and return to using a par-
alytic and potassium chloride. The only difference be-
tween Ohio’s present proposed lethal injection method 
and the one it abandoned in 2009 is that instead of us-
ing a barbiturate as the first drug, Ohio intends to use 
what all agree is a less effective drug, midazolam.  

Ohio’s announcement surprised petitioners because 
other States continue to use pentobarbital to execute 
inmates. Pet. App. 113a. And Ohio itself carried out an 
execution in 2014 without the abandoned drugs; it ex-
ecuted Dennis McGuire with midazolam and hydro-
morphone. Ohio also has taken key steps toward ac-
quiring compounded pentobarbital, including passing 
statutes to protect the anonymity of sources, success-
fully defending those statutes in litigation, obtaining a 
broad protective order in the district court, and apply-
ing for the license required to buy the drug’s active in-
gredient. Id. at 118a. 

Testimony later revealed that Ohio devised its plan 
to renege nearly six months before disclosing it. Re-
spondents admitted making a “strategic decision” to 
“conceal the switch” until last October, forcing peti-
tioners to challenge the method on a rushed basis. Pet. 
App. 20a (Moore, J., dissenting); see R. 941, PageID 
31862-63. At that time, petitioners’ execution dates 
were scheduled for January 12, 2017 (Phillips), Febru-
ary 15, 2017 (Tibbetts), and March 15, 2017 (Otte). 

3.  In response to Ohio’s new protocol, petitioners 
filed motions for preliminary injunctions. The district 
court held a five-day evidentiary hearing on those mo-
tions, beginning on January 3, 2017. The district court 



7 

 

heard testimony from fourteen witnesses, including 
two experts for each side. 

On January 26, 2017, the court issued a 119-page 
decision, granting petitioners two preliminary injunc-
tions, one enjoining the State under the Eighth 
Amendment from using its proposed three-drug 
method, and the other enjoining the State under judi-
cial estoppel from using a paralytic or potassium chlo-
ride.  

a.  To support its conclusion that “use of midazolam 
as the first drug in Ohio’s present three-drug protocol 
will create a ‘substantial risk of serious harm’ or an 
‘objectively intolerable risk of harm’ as required by 
Baze and Glossip,” Pet. App. 117a, the district court 
began by “find[ing] that administration of a paralytic 
drug and potassium chloride will cause a person severe 
pain.” Id. With respect to the paralytic, which causes 
severe pain distinct from that caused by potassium 
chloride, the court found “that realizing one is unable 
to breathe and is therefore likely to be terrified and 
equating that phenomenon with severe suffering has 
not been refuted.” Id.  

The district court then explained its finding, “from 
both the expert opinions and the lay descriptions,” that 
“deep sedation” (which midazolam can produce) and 
“general anesthesia” (which barbiturates, but not mid-
azolam, produce) “are distinct.” Pet. App. 117a. As the 
court summarized the expert testimony, “if a person 
who is sedated is exposed to increasingly severe stim-
ulation, that person will eventually respond, but a per-
son under general anesthesia would not respond to 
even the most painful stimulus.” Id. at 88a. “[B]ecause 
the ‘responsiveness’ associated with general anesthe-
sia is ‘unarousable even with painful stimulus,’ that is 
the state in which you would want a condemned in-
mate to be.” Id.  
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To counter the inadequacy of midazolam to render 
an inmate insensate to the pain of the other two drugs, 
Ohio argued that midazolam obscures the memory of 
pain. But, while deep sedation may prevent remem-
brance of “inflicted pain,” the court explained, “[t]hat 
does not mean the pain was not inflicted.” Pet. App. 
117a. The court acknowledged that the lack of peer-
reviewed human studies of the quantities of midazo-
lam used in executions meant it was hard to know 
“precisely why” midazolam operates differently than a 
barbiturate. Id. But it found those differences exist 
and are evident in inmates executed with midazolam. 
Id.  

Petitioners’ experts provided ample testimony, to 
which the district court referred at length, to explain 
why using midazolam as the first drug would cause se-
vere pain. Dr. Craig Stevens, a Professor of Pharma-
cology at the Oklahoma State University, explained 
that midazolam works by helping a neurotransmitter 
called “GABA” bind to a receptor site on a neuron, de-
pressing neural activity. Pet. App. 86a-87a. Midazo-
lam can affect receptors only in tandem with GABA. 
Id. Because midazolam’s effect is limited by the 
amount of GABA present, there is a “ceiling” on mid-
azolam’s effect. Id. at 87a-88a. Barbiturates, like pen-
tobarbital, do not need GABA to be effective. Thus, un-
like midazolam, the effectiveness of barbiturates in-
creases with additional doses, from sedation, to sleep, 
to anesthesia, to coma, to death. Id. at 88a. 

Dr. Sergio Bergese, Professor of Anesthesiology and 
Neurological Surgery at the Ohio State University, 
has practiced as an anesthesiologist for 25 years, is in-
ternationally recognized as an expert in human con-
sciousness, and has only rarely agreed to provide ex-
pert testimony in any litigation, let alone capital liti-
gation. Pet. App. 91a; R. 923, PageID 30812-18; R. 844-
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1, PageID 24992-5161. Dr. Bergese is not an opponent 
of capital punishment; his concern for what is occur-
ring in midazolam-protocol executions, however, per-
suaded him to participate here. R. 923, PageID 30845. 
According to Dr. Bergese, physical activity such as 
movement under sedation with midazolam, Pet. App. 
94a, and purposeful movements such as fist clenching 
and unclenching, opening and closing of eyes, and in-
mates appearing to be speaking, indicates that the 
prisoners were not insensate at the time the second 
and third drugs were injected, id. at 95a-96a. Dr. 
Bergese testified that a prisoner’s purposeful move-
ment, such as the clenching and unclenching of fists, 
requires a more active brain and indicates a higher 
level of consciousness. Id. at 95a-97a. Other activity, 
such as the speech observed during recent executions, 
indicates a higher level of consciousness. Id. at 96a. 

Dr. Bergese also explained that movement signals a 
patient is on the path to regaining consciousness and 
thus experiencing pain; such occurrence would be ad-
dressed in a medical setting by “immediately giv[ing] 
more anesthetic.” Id. at 94a. Respondents’ expert, Dr. 
Joseph Antognini, agreed with that point. Id. at 102a. 
The district court credited the testimony that differen-
tiated “between involuntary movement and voluntary 
movement, [which] requires a much higher state of 
consciousness.” Pet. App. 95a. 

Dr. Bergese based portions of his testimony on the 
observations of eyewitnesses to several recent midazo-
lam-based executions. Ohio had challenged such testi-
mony because as biased in favor of the prisoners. But 
the district court found that these eyewitnesses were 
credible despite the potential for bias. Pet. App. 84a. 
The court noted that “their testimony was carefully 
confined to observations rather than opinions,” in “con-
trast[] with some press characterizations of some of 
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these executions as ‘botched,’ ‘horrendous,’ ‘barbaric,’ 
and so forth. These witnesses were carefully profes-
sional in not adding advocatory characterizations to 
their observations.” Id.  

Petitioners’ experts both concluded that Ohio’s pro-
tocol was virtually certain to cause prisoners to suffer 
severe pain and suffering. Dr. Stevens testified that 
“[u]se of midazolam as the first drug in the State’s 
three-drug lethal injection protocol is highly likely to 
cause intolerable and severe pain and suffering in the 
condemned inmate.” Pet. App. 86a (emphasis added 
and citation omitted); see also id. (“Midazolam in any 
amount cannot render and maintain the condemned 
inmate unaware and insensate to pain.”). Dr. Stevens 
reaffirmed that conclusion at the hearing to a “reason-
able degree of scientific certainty.” Id. at 91a. 

Likewise, Dr. Bergese opined that “it is a virtual cer-
tainty, based on the only data from real-world applica-
tions of midazolam of the amounts used in lethal injec-
tion executions,” that Ohio’s three-drug protocol will 
subject prisoners to “a severely painful, torturous 
death process.” Pet. App. 92a; see also id. (“No amount 
of midazolam can” “induce and maintain a state of be-
ing unaware and insensate deep enough to withstand” 
the “pain associated with the second and third” drugs, 
which “would be excruciating, equivalent or worse 
than the pain associated with a major surgical inter-
vention with no anesthesia.”); id. (“Leading medical 
texts, pharmacological references, and research pa-
pers confirm midazolam cannot induce and maintain a 
sufficiently deep state of unawareness and being in-
sensate in the presence of painful stimuli.”). Like Dr. 
Stevens, Dr. Bergese also testified at the hearing that 
he “absolutely” agreed, also “to a reasonable degree of 
medical certainty,” that Ohio’s three-drug protocol will 
inflict “a substantial risk of pain and suffering.” Id. at 
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97a. Asked to quantify the level of risk posed by Ohio’s 
procedures here, Dr. Bergese testified that he was “100 
percent certain that the dosage level of midazolam 
called for in Ohio’s execution protocol will not render 
the inmate insensate to the noxious stimuli of the sec-
ond and third drugs in the protocol.” Id.  

Based on this written and oral testimony, and on 
“reasonable inferences” from the decisions of both Flor-
ida and Arizona to abandon the use of midazolam-
based execution protocols, the Court found that peti-
tioners are likely to succeed in showing that there is a 
substantial risk that they will suffer serious harm 
from the State’s three-drug protocol. Pet. App. 117a. 

b.  The district court also found that petitioners were 
likely to succeed in showing that pentobarbital is 
available to Ohio. Pet. App. 118a. The district court 
witnessed the live testimony of Ohio’s expert, who 
“maintain[ed] [his] belief that there are pharmacists 
in the United States that are able to compound pento-
barbital for use in lethal injections,” R. 925, PageID 
31440-41, who observed that “other states . . . have ob-
tained compounded pentobarbital for use in execu-
tions,” Pet. App. 113a, and who affirmed his belief that 
pentobarbital “could be obtained,” id. Ohio argued that 
its prior, failed attempts to obtain pentobarbital 
proved that it was unavailable to the State. But the 
district court acknowledged those past attempts and 
found them unpersuasive, particularly given the con-
fidentiality that Ohio provides to those who would 
compound pentobarbital and Ohio’s pending applica-
tion for a license to import the active ingredients. Id. 
at 118a.  

The court also was aware that Ohio’s efforts to ob-
tain pentobarbital have been exceptionally meager. 
Ohio asserted it did not have an entity lined up to com-
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pound pentobarbital for it, but the district court pre-
sided over the testimony of the Ohio official responsi-
ble for obtaining execution drugs, who testified that 
Ohio had never even asked its compounding pharmacy 
if it would compound execution drugs once Ohio ob-
tained the requisite ingredients. See R. 905-1, PageID 
30226-27, 30257. Further, since announcing its deci-
sion to switch to the midazolam method, Ohio has had 
no contact with that compounder. Id. Finally, respond-
ents claimed to have asked three other States that use 
pentobarbital in executions if they would provide it to 
Ohio, and reported only that each State said it would 
not do so. Id. at 30313-14. Respondents also asked the 
same limited question to four States that do not use 
pentobarbital. Id.  

Petitioners separately showed that, regardless of 
pentobarbital’s availability, another less-painful alter-
native to the three-drug protocol was immediately 
available to Ohio, which is a two-drug protocol of mid-
azolam and potassium chloride. The method is imme-
diately available and less painful because it omits one 
of the two painful drugs that Ohio otherwise would use 
and thus eliminates any risk of experiencing suffoca-
tion, and because it refrains from administering the 
remaining painful drug unless and until the midazo-
lam has rendered the inmate insensate to pain 
through the use of monitoring equipment that is read-
ily available and routinely used. See, e.g., R. 784, 
PageID 23750-51; R. 868-1, PageID 28016-22; R. 941, 
PageID 31858-61; R. 940, PageID 31607-08; R. 923, 
PageID 30872-73. Because the district court enjoined 
Ohio from using potassium chloride as part of the sep-
arate injunctive relief for estoppel, however, the dis-
trict court did not reach this alternative. 

c.  The district court also preliminarily enjoined the 
State, on the basis of judicial estoppel, from using “any 
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lethal injection method which employs either a para-
lytic agent or potassium chloride.” Pet. App. 123a. The 
district court found that Ohio’s unequivocal promise, 
in 2009, never again to use a paralytic or potassium 
chloride, was “completely inconsistent” with its pre-
sent intention to revert to those drugs. Id. at 121a-
122a. Those promises had enabled Ohio to persuade 
the Sixth Circuit that Ohio had met its “heavy burden 
of showing that this voluntary change in procedure” 
was permanent, and that the challenged conduct 
would not recur. Id. at 121a (citing Cooey, 588 F.3d at 
923). Consequently, the district court found that peti-
tioners were likely to succeed on the merits of their ju-
dicial estoppel claim, and enjoined respondents on that 
basis as well.  

4.  On April 6, 2017, a divided Sixth Circuit panel 
upheld both preliminary injunctions. Pet. App. 26a-
55a. Judge Kethledge dissented. Id. at 58a-69a. On 
April 25, 2017, the Court of Appeals vacated the panel 
opinion and voted to rehear the case en banc. Pet. App. 
25a. The parties filed 25-page supplemental briefs, 
and the en banc court heard oral argument on June 14, 
2017. Id. 

On June 28, 2017, eight of the fourteen judges on the 
en banc panel voted to reverse the district court and to 
dissolve both of its injunctions. Pet. App. 1a-24a. 
Judge Kethledge, writing for the majority, held that 
the district court committed legal error by finding that 
petitioners had established only a “substantial risk of 
serious harm,” rather than the “more rigorous show-
ing” that “the method of execution is sure or very likely 
to cause serious pain,” a standard that, according to 
the majority, “requires the plaintiffs to prove their al-
legations to a high level of certainty.” Id. at 6a-7a. 
Based on that purported legal error, the majority pro-
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ceeded to review the record de novo. The majority con-
cluded that petitioners “have shown some risk that 
Ohio’s execution protocol may cause some degree of 
pain,” id. at 9a, but found, upon de novo review, that 
petitioners’ “evidence is far from compelling” and did 
not meet the high level of certainty that Glossip osten-
sibly requires, id.  

The Sixth Circuit also held that the district court’s 
standard for assessing the availability of pentobarbital 
was “seriously mistaken,” and again reviewed its find-
ings de novo. Pet. App. 9a. In the majority’s reweighing 
of the evidence, it found that pentobarbital was not 
“available” to Ohio under Glossip, and did not discuss 
petitioners’ second alternative.  

Finally, nine judges1 concluded that petitioners’ ju-
dicial estoppel claims were “meritless.” Pet. App. 10a. 
Despite acknowledging the Sixth Circuit’s split from 
eleven other courts of appeals on the proper standard 
of review, the majority reaffirmed the Sixth Circuit’s 
anomalous commitment to de novo review, rather than 
abuse of discretion. Id. The majority did not dispute 
either that Ohio’s past promises were contrary to its 
present positions or that Ohio succeeded in convincing 
the courts to accept the permanence of those promises. 
Instead, the majority held that petitioners did not 
show how “they have been harmed” by Ohio’s past 
promises to moot the prior case, and that Ohio’s 
claimed—but unproven—inability to obtain other 
drugs immunized it from the consequences of estoppel. 
Id.  

Six judges dissented from the majority’s opinion on 
the Eighth Amendment. Writing for the dissenters, 
                                            

1 Judge White, who joined the dissenters as to the Eighth 
Amendment claim, joined the majority’s judicial estoppel ruling. 
Pet. App. 1a. 
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Judge Moore emphasized the majority’s failure to ap-
ply the proper standard of review to the district court’s 
factual findings, its failure to address this Court’s con-
trolling decisions in Cooper and Ashcroft, and its con-
struction of an inappropriately arduous legal standard 
for proving likelihood of experiencing severe pain. Pet. 
App. 14a. As to estoppel, Judge Moore criticized the 
majority for “reward[ing]” Ohio for “strategic” litiga-
tion representations that “undermine[d] the integrity 
of this litigation.” Pet. App. 23a. The dissent also crit-
icized the majority for failing to correct the Sixth Cir-
cuit’s split from its sister circuits as to the proper 
standard of review for judicial estoppel. Id. at 21a & 
n.1. The dissent would have upheld both of the district 
court’s injunctions.  

5.  Petitioner Phillips is the first prisoner Ohio is set 
to execute using the three-drug protocol, on July 26, 
2017. Ohio’s governor selected this date and can move 
it at his sole discretion, as he has repeatedly done in 
the past, including three times since the new protocol 
was announced last October.2 The governor has sched-
uled the executions of petitioners Otte and Tibbetts for 
September 13, 2017, and October 18, respectively. Pe-
titioners have separately filed an application to stay 
those executions—but only to the extent Ohio intends 
to use the methods enjoined by the district court—
pending this Court’s disposition of this petition.  
  

                                            
2 See, e.g., Ohio Rev. Code Ann. § 2967.08 (“The governor may 

grant a reprieve for a definite time to a person under sentence of 
death, with or without notices or application.”). 
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REASONS FOR GRANTING THE PETITION 
The standard of review for a district court’s findings 

of a “substantial risk of serious harm” is “the deferen-
tial ‘clear error’ standard.” Glossip, 135 S. Ct. at 2731, 
2737, 2739. This Court recently removed any doubt 
that, under that standard of review, a court’s “plausi-
ble” findings must be affirmed. Cooper, 137 S. Ct. at 
1465, 1468.  

The en banc majority did not apply clear error review 
because it found a legal error below—a failure to find 
a risk of harm at “a high level of certainty.” Pet. App. 
6a-7a. The announcement of this new and even more 
rigorous standard than what Glossip applied was out-
come determinative. It allowed the en banc majority to 
review the record de novo, and thus to substitute its 
own views of the evidence for those of the district court.  

This Court’s decisions strongly suggest that the 
Sixth Circuit erred. Nothing in Glossip or in Baze sup-
ports isolating the phrase “‘sure or very likely to cause 
serious illness and needless suffering,’” Glossip, 135 S. 
Ct. at 2737 (quoting Baze, 553 U.S. at 50), as the ma-
jority did here, to create a more rigorous standard that 
is materially different than, and cannot be satisfied by 
showing, a “substantial risk of serious harm.” To the 
contrary, this Court’s Eighth Amendment jurispru-
dence has long held that a showing of “substantial risk 
of serious harm,” as the district court found here, suf-
fices to establish an Eighth Amendment claim. Under 
that standard, which the district court expressly ap-
plied, its plausible findings would and should have 
been affirmed. 

It is especially important for the Court to address the 
Sixth Circuit’s unwarranted revision of the legal 
standard for challenging the constitutionality of a 
method of execution, because the stakes are high. 
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There have been a number of troubling midazolam-re-
lated executions recently, including several since Glos-
sip and the district court’s ruling. Two states have for-
mally abandoned midazolam. And two district 
courts—the court below and a district court in Arkan-
sas—now have found plaintiffs likely to succeed in 
challenging midazolam’s constitutional adequacy. The 
judges who have heard the witnesses have found their 
concerns about the severe pain that a midazolam-
based protocol will cause to be compelling.  

Unlike the plaintiffs in the Arkansas cases, petition-
ers here have not been dilatory in litigating their 
claims. And, unlike Arkansas, Ohio has not argued 
that its midazolam is about to expire. Ohio also re-
mains free, even under the injunctions, to carry out ex-
ecutions using other available methods. Here, too, 
there is a separate basis under judicial estoppel for en-
joining Ohio from using the two painful drugs in the 
protocol. The en banc court overturned that separate 
injunction only by applying a de novo standard of re-
view of estoppel rulings that eleven other circuits re-
ject. The issues presented here are of exceptional im-
portance, and the Court should grant review to resolve 
them.  

I. THE SIXTH CIRCUIT’S REFUSAL TO RE-
VIEW FOR CLEAR ERROR THE DISTRICT 
COURT’S FACTUAL FINDINGS UNDERLY-
ING PETITIONERS’ EIGHTH AMENDMENT 
CLAIM CONFLICTS WITH THIS COURT’S 
DECISIONS. 

An Eighth Amendment method-of-execution chal-
lenge has two elements. Plaintiffs must show both: (1) 
a “substantial risk of serious harm” or “severe pain,” 
and (2) “an alternative that is ‘feasible, readily imple-
mented, and in fact significantly reduce[s] a substan-
tial risk of severe pain.’” Glossip, 135 S. Ct. at 2737 
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(quoting Baze, 553 U.S. at 50, 52). The “deferential 
‘clear error’ standard” applies to a district court’s find-
ings for both elements. Id. at 2739. 

A. The Sixth Circuit Improperly Rejected 
Glossip And Baze’s “Substantial Risk Of 
Serious Harm” Standard. 

1.  Absent an error in the legal standard, the conse-
quence of Glossip’s clear error requirement for a 
method-of-execution challenge is plain: When, as here, 
“a trial judge’s finding is based on his decision to credit 
the testimony of one of two or more witnesses, each of 
whom has told a coherent and facially plausible story 
that is not contradicted by extrinsic evidence, that 
finding, if not internally inconsistent, can virtually 
never be clear error.” Anderson v. City of Bessemer 
City, 470 U.S. 564, 575 (1985). Review for clear error 
requires an appellate court to affirm even if the re-
viewing court “is convinced that it would have decided 
the [matter] differently.” Id. at 573. 

Any doubt about the level of constraint that clear er-
ror review imposes upon appellate courts was dis-
pelled in Cooper. In Cooper, the State of North Caro-
lina asked this Court to conduct a “searching review” 
of the record, rather than a review for clear error, in 
deference to the holdings of North Carolina’s state 
courts that rejected the same constitutional challenge 
to the same two congressional districts. 137 S. Ct. at 
1467. This Court refused to do so, however, explaining 
that “the very premise of clear error review is that 
there are often ‘two permissible’—because two ‘plausi-
ble’—views of the evidence.” Id. at 1468 (quoting An-
derson, 470 U.S. at 574). A reviewing court should be 
“even less likely to disturb a factual determination 
when ‘multiple trial courts have reached the same 
finding.’” Id. (quoting Glossip, 135 S. Ct. at 2740). But 



19 

 

review for clear error “contains no exception for find-
ings that diverge from those made in another court.” 
Id. “A finding that is ‘plausible’ in light of the full rec-
ord—even if another is equally or more so—must gov-
ern.” Id. at 1465. 

2.  The Sixth Circuit avoided the deferential review 
that Glossip and Cooper otherwise required by holding 
that the district court committed a legal error. The 
court acknowledged the district court’s finding of “a 
‘substantial risk of serious harm’ . . . as required by 
Baze and Glossip.” Pet. App. 6a. The en banc majority 
nevertheless deemed that standard constitutionally 
insufficient, and found that the district court erred by 
not expressly finding that petitioners had made even a 
“more rigorous showing—that the method of execution 
is sure or very likely to cause serious pain,” id. at 6a. 
According to the majority, the “sure or very likely” lan-
guage from Baze and Glossip creates a materially sep-
arate standard that renders irrelevant a showing that 
the risk of serious harm is “substantial,” and instead 
“requires the plaintiffs to prove their allegations to a 
high level of certainty.” Id. at 7a.  

This finding of legal error was outcome determina-
tive. The majority conducted a de novo reweighing of 
the evidence and an appellate reassessment of witness 
credibility. The majority’s de novo review gives great 
weight to evidence favorable to the State, Pet. App. 8a-
9a (citing testimony about observations of movements 
from patients under anesthesia), attacks the credibil-
ity of petitioners’ experts, see id. at 7a (characterizing 
test results as “highly speculative” and questioning 
the strength of data), ignores the district court’s find-
ings of the credibility of petitioners’ witnesses, e.g., id. 
at 15a-16a (Moore, J., dissenting), ignores or deni-
grates other evidence favorable to petitioners, id. at 9a 
(calling evidence of consciousness in other executions 
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“far from compelling”), criticizes the district court for 
failing to “offer much reasoning in support of its deci-
sion,” id. at 6a, and faults the district court for reach-
ing findings that are different from those reached by 
other courts faced with similar evidence, id. at 6a-9a 
(discounting executions that predated Glossip as hav-
ing “little probative value”).  

This independent appellate fact-finding would have 
been impermissible under review for clear error. The 
district court’s findings were based on extensive lay 
and expert testimony and grounded expressly in Glos-
sip’s language. At the very least, the district court’s 
findings were “plausible” and such findings “must gov-
ern.” Cooper, 137 S. Ct. at 1465.  

3.  The en banc majority’s imposition of a new stand-
ard that “[f]airly or not, . . . requires the plaintiffs to 
prove their allegations to a high level of certainty,” Pet. 
App. 7a, misrepresents what this Court held in Glossip 
and cannot be squared with this Court’s earlier Eighth 
Amendment jurisprudence.  

Glossip held that a district court “did not commit 
clear error when it found that the prisoners failed to 
establish . . . a substantial risk of severe pain.” 135 S. 
Ct. at 2731. The Court drew that standard from Baze, 
in which a plurality “reject[ed] [a] proposed ‘unneces-
sary risk’ standard” in favor of requiring prisoners to 
show a “substantial risk of serious harm.” 553 U.S. at 
51-52. Baze and Glossip express the applicable stand-
ard in slightly different terms, with both decisions 
holding that “[a] stay of execution may not be 
granted . . . [without] a demonstrated risk of severe 
pain.” Glossip, 135 S. Ct. at 2737 (quoting Baze, 553 
U.S. at 61).  
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Although both Baze and Glossip use the phrase “sure 
or very likely” when discussing the level of risk re-
quired when a claim involves merely “serious illness or 
needless suffering,” see Glossip, 135 S. Ct. at 2737 
(quoting Baze, 553 U.S. at 50) (emphasis added), nei-
ther decision requires a plaintiff facing excruciating 
pain to establish that risk to a “high level of certainty,” 
Pet. App. 7a, or, at least not to a degree that is mate-
rially distinct from showing a “substantial risk of seri-
ous harm.” The phrase “sure or very likely” appears in 
Baze’s plurality opinion only once, whereas the plural-
ity uses “substantial risk” (or a variant, like “the risk 
is substantial”) twelve times. Similarly, Glossip uses 
“sure or very likely” only four times, but refers to a 
“substantial” risk eleven times. It is inconceivable that 
this Court would have discussed, at such length, the 
standard of “substantial risk” if it meant to convey, as 
the Sixth Circuit now holds, that a district court com-
mits clear error when it finds that a plaintiff has 
shown a “‘substantial risk of serious harm’ . . . as de-
scribed in Baze and Glossip.” 

The new “high certainty” requirement also distorts 
the earlier Eighth Amendment cases from which Baze 
and Glossip derived the applicable standard. In 
Helling v. McKinney, 509 U.S. 25 (1993), a prisoner 
sued about a risk of harm from second-hand smoke. Id. 
at 28. This Court noted that it was clear that an official 
could not “ignore a condition of confinement that is 
sure or very likely to cause serious illness and needless 
suffering the next week or month or year.” Id. at 33. 
There, however, the evidence of harm was weak and 
the science was equivocal. Id. Nevertheless, this Court 
declined the United States’ request to reverse because 
the risk was “speculative,” and held that the Eighth 
Amendment is satisfied by showing that defendants 
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“have, with deliberate indifference, exposed [a plain-
tiff] to levels of [second-hand smoke] that pose an un-
reasonable risk of serious damage to his future health.” 
Id. at 34-35 (emphasis added).  

In the following term, in Farmer v. Brennan, 511 
U.S. 825 (1994), this Court rejected a standard nearly 
identical to the en banc majority’s here. Farmer in-
volved the claims of a transgender prisoner about the 
risk of abuse by other prisoners, and asked this Court 
to define “deliberate indifference” to risk. Id. at 828, 
834-35. The Court explained that the harm “must be[] 
objectively ‘sufficiently serious,’” and the risk must be 
“substantial.” Id. at 834. Although Farmer declined to 
address “[a]t what point a risk of inmate assault be-
comes sufficiently substantial for Eighth Amendment 
purposes,” id. at 834 n.3, it made clear, contrary to the 
Sixth Circuit’s holding here, that “an Eighth Amend-
ment claimant need not show that a prison official 
acted or failed to act believing that harm actually 
would befall an inmate; it is enough that the official 
acted or failed to act despite his knowledge of a sub-
stantial risk of serious harm.” Id. at 842 (emphases 
added). Further confirming the rejection of a rule re-
quiring certainty, in discussing that “substantial risk” 
standard, the Farmer opinion repeatedly cited Helling 
without ever once repeating the phrase “sure or very 
likely.”  

The Sixth Circuit’s newly announced standard thus 
conflicts with this Court’s prior decisions, which re-
quire a plaintiff to show a “substantial risk” of serious 
harm or severe pain and reject a standard of near-cer-
tainty. A heightened standard of likelihood is particu-
larly inappropriate where, as here, the consequence at 
issue is not merely needless suffering but excruciating 
pain. A district court does not commit reversible error 
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by issuing an injunction based upon a finding of a “sub-
stantial risk of serious harm” when that is precisely 
the standard this Court’s decisions direct the lower 
courts to apply.  

4.  This Court’s clarification of the proper Eighth 
Amendment standard for challenges to methods of ex-
ecution is imperative because the stakes here are high. 
There is mounting evidence that the three-drug proto-
col Ohio seeks to use is unconstitutionally painful. See 
Frank Green, Pathologist Says Ricky Gray’s Autopsy 
Suggests Problems with Virginia’s Execution Proce-
dure, Rich. Times-Dispatch, July 7, 2017, https://goo. 
gl/grwsvU (describing autopsy results from execution 
of Ricky Gray, according to a pathologist, as “more of-
ten seen in the aftermath of a sarin gas attack than in 
a routine hospital autopsy,” and indicating possibly 
“severe” and “unbearable” “panic and terror”); Ed Pilk-
ington & Jacob Rosenberg, Fourth and Final Arkansas 
Inmate Kenneth Williams Executed, Guardian, Apr. 
28, 2017, https://goo.gl/E2KPZ7 (“Eyewitnesses . . . re-
ported that his whole body shook with 15 or 20 convul-
sions * * * in which his body was described as ‘shaking,’ 
he lurched forwards quickly multiple times, and he 
moaned and groaned.”). Whether the midazolam pro-
tocol carries a substantial risk of imposing this level of 
pain is an extraordinarily important question, not 
simply for the individual petitioners, but for the na-
tion.  

Two states—Arizona and Florida—have now aban-
doned use of midazolam, Pet. App. 84a, 117a, and Ari-
zona has further abandoned use of a paralytic, see 
First Amend. Coal. of Ariz. v Ryan, No. 2:14-cv-01447-
NVW (D. Ariz. June 22, 2017) (ECF No. 186). Also 
since the district court here entered its preliminary in-
junction, another federal court found a likelihood of 
success based on similar evidence. See McGehee v. 
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Hutchinson, No. 4:17-CV-00179 KGB, 2017 WL 
1399554, at *49 (E.D. Ark. Apr. 15), vacated, 854 F.3d 
488 (8th Cir.), cert. denied, 137 S. Ct. 1275 (2017). Alt-
hough the ruling in the Arkansas challenge was later 
overturned, the circumstances here are different: Ohio 
has not argued that its midazolam is about to expire, 
and it remains free to carry out executions using other 
methods. Unlike in Arkansas, there is no concern here 
that a temporary stay would effectively decide the 
case, and no question about petitioners’ diligence in 
bringing this challenge. And here, petitioners’ experts 
testified that severe pain was “highly likely” and a 
“virtual certainty,” Pet. App. 7a, 91a, 92a, 93a, which 
alone would support upholding the injunction even un-
der the “more rigorous” standard imposed by the en 
banc majority, id. at 6a. Accordingly, this Court should 
grant review to resolve these exceptionally important 
issues. 

B. The Sixth Circuit Improperly Substi-
tuted Its Judgment On Availability For 
That Of The District Court. 

The Sixth Circuit also erred, in two independent re-
spects, in overturning the district court’s finding that 
petitioners were likely to succeed in showing the avail-
ability of an alternative method of execution. Pet. App. 
118a.  

1.  Glossip did not have occasion to fully define 
“availability” because there the petitioners “d[id] not 
seriously contest” that pentobarbital was unavailable, 
and “[i]nstead . . . argue[d] that they need not identify 
a known and available” alternative. 135 S. Ct. at 2738. 
As a result, the definition of availability has led to 
some division among lower courts. The Eleventh Cir-
cuit holds, for instance, that an alternative must be 
ready to use immediately, its seller specifically identi-
fied and willing to sell it to the state, and the method 
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expressly authorized by statute. Arthur v. Comm’r, 
Ala. Dep’t of Corrs., 840 F.3d 1268, 1301-02 (11th Cir. 
2016), cert. denied, 137 S. Ct. 725 (2017). The Eighth 
Circuit rejected the Eleventh Circuit’s approach as too 
extreme, and held that “the State must have access to 
the alternative and be able to carry out the alternative 
method relatively easily and reasonably quickly.” 
McGehee v. Hutchinson, 854 F.3d 488, 493 (8th Cir.) 
(per curiam), cert. denied, 137 S. Ct. 1275 (2017). And 
the Sixth Circuit’s holding here—that a State “need 
not already have the drugs on hand,” but “should be 
able to obtain the drugs with ordinary transactional 
effort,” Pet. App. 10a—provides yet another articula-
tion of “availability.” This division alone would merit 
this Court’s clarification. 

The Sixth Circuit did not evaluate whether the dis-
trict court’s findings could plausibly satisfy the major-
ity’s “ordinary transactional effort” standard, but 
simply reassessed the record de novo. Pet. App. 9a-
10a. A district court’s findings of fact as to availability 
should not be lightly overturned, however, where, as 
here, they are not ineluctably tethered to an improper 
legal standard and where they are based on witness 
credibility.  

The district court found, based on the testimony of 
one of the State’s own expert, that pentobarbital “could 
be obtained.” Pet. App. 113a. That conclusion is plau-
sible because pentobarbital continues to be used in ex-
ecutions in other States. Id. The district court 
acknowledged Ohio’s past difficulties in obtaining pen-
tobarbital, but found that history unpersuasive given 
recent developments that have cleared several prior 
impediments to obtaining the drug. Id. at 118a. It 
would also be plausible to conclude, based on the dis-
trict court’s observation of the testimony of the official 
charged with obtaining drugs for Ohio, see R. 905-1, 
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PageID 30226-27, 30257, that the district court would 
view respondents’ meager attempts to obtain pento-
barbital as insufficient to constitute “ordinary transac-
tional effort.” See Anderson, 470 U.S. at 575 (“[O]nly 
the trial judge can be aware of the variations in de-
meanor and tone of voice that bear so heavily on the 
listener’s understanding of and belief in what is 
said.”). Under the proper standard of review, the dis-
trict court’s preliminary findings were entitled to def-
erence and should have been affirmed. 

2.  Even if this Court were to conclude that the dis-
trict court erred in finding a likelihood of success in 
proving that pentobarbital was an available alterna-
tive, the en banc majority’s ruling on the risk-of-harm 
standard would still warrant plenary review. This is 
because petitioners separately established below that 
Ohio has immediate access to another significantly 
less painful alternative, and one that meets any con-
ceivable standard of availability.  

This alternative is a two-drug protocol of midazolam 
and potassium chloride. Because this alternative in-
volves two of the three drugs that Ohio plans to use, it 
unquestionably is available. This alternative also 
would be significantly less painful than Ohio’s current 
protocol, because it would omit use of the paralytic and 
because it would provide additional prophylactic 
measures to ensure that midazolam would have its 
claimed maximum effect before administration of the 
potassium chloride.  

The district court had no reason to address this al-
ternative given its other findings. But the injunction 
based on the Eighth Amendment plainly cannot be 
overturned on availability grounds without addressing 
this independent alternative. See Pet. App. 16a-17a 
(Moore, J., dissenting). If, as the en banc majority held, 
pentobarbital is not available to Ohio, then petitioners 
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“are entitled to a finding” as to whether this available 
alternative “satisfies the Baze/Glossip standard,” id., 
as one other district court has held it may, see First 
Amend. Coal. of Ariz. v. Ryan, 188 F. Supp. 3d 940, 950 
(D. Ariz. 2016). 

*     *     * 
Where, as here, “the potential harms from reversing 

the injunction outweigh those of leaving it in place by 
mistake,” then this Court’s guidance is clear: “If the 
underlying constitutional question is close, [courts] 
should uphold the injunction and remand for trial on 
the merits.” Ashcroft, 542 U.S. at 664-65, 670; see also 
Brown v. Chote, 411 U.S. 452, 457 (1973) (providing 
that courts should be cautious in reversing a prelimi-
nary injunction where, as here, “grave, far-reaching 
constitutional questions [are] presented,” because the 
initial order is often reached on a limited record pro-
duced by rushed litigation, and does not resolve “the 
ultimate merits”). The constitutionality of the midazo-
lam protocol is a profoundly important constitutional 
question, and the Court should require that the lower 
courts consider that question under established prin-
ciples of Eighth Amendment and appellate review. 
II. THE SIXTH CIRCUIT’S DE NOVO REVIEW 

OF JUDICIAL ESTOPPEL EXACERBATES 
A SPLIT WITH ELEVEN OTHER CIRCUIT 
COURTS OF APPEALS.  

The majority’s decision to review de novo the district 
court’s separate injunction for judicial estoppel con-
flicts with the standard of review that eleven other cir-
cuits would have applied. This Court also should grant 
review to resolve that split. 

1.  In New Hampshire v. Maine, this Court held that 
“judicial estoppel is an equitable doctrine invoked by a 
court at its discretion,” 532 U.S. 742, 750 (2001). A 



28 

 

court may invoke judicial estoppel based on factors 
that “are probably not reducible to any general formu-
lation.” Id. at 749-50. Matters consigned to a trial 
court’s discretion generally are reviewed for an abuse 
of discretion. See Pierce v. Underwood, 487 U.S. 552, 
558, 562 (1988); Miller v. Fenton, 474 U.S. 104, 114 
(1985).  

Consistent with New Hampshire and Pierce, eleven 
circuits have held that a district court’s judicial estop-
pel determinations may be reversed only for an abuse 
of discretion. See Guay v. Burack, 677 F.3d 10, 15-16 
(1st Cir. 2012); McNemar v. Disney Store, Inc., 91 F.3d 
610, 613 (3d Cir. 1996); King v. Herbert J. Thomas 
Mem’l Hosp., 159 F.3d 192, 196, 198 (4th Cir. 1998); 
Jethroe v. Omnova Sols., Inc., 412 F.3d 598, 599-600 
(5th Cir. 2005); In re Knight-Celotex, LLC, 695 F.3d 
714, 721 (7th Cir. 2012); EEOC v. CRST Van Expe-
dited, Inc., 679 F.3d 657, 678 (8th Cir. 2012); Engquist 
v. Or. Dep’t of Agric., 478 F.3d 985, 1000 (9th Cir. 
2007); Eastman v. Union Pac. R.R., 493 F.3d 1151, 
1155-56 (10th Cir. 2007); Talavera v. Sch. Bd., 129 
F.3d 1214, 1216 (11th Cir. 1997); Marshall v. Honey-
well Tech. Sys. Inc., 828 F.3d 923, 927-28 (D.C. Cir. 
2016), cert. denied, 137 S. Ct. 830 (2017); Data Gen. 
Corp. v. Johnson, 78 F.3d 1556, 1565 (Fed. Cir. 1996); 
cf. Chevron Corp. v. Donziger, 833 F.3d 74, 128 (2d Cir. 
2016) (acknowledging but reserving the question as 
not yet sufficiently presented), cert. denied, 85 
U.S.L.W. 3586 (2017).  

These courts explain that a trial court’s discretion-
ary application of judicial estoppel should be reviewed 
no differently than other exercises of discretion. E.g., 
Alternative Sys. Concepts, Inc. v. Synopsys, Inc., 374 
F.3d 23, 30-31 (1st Cir. 2004). They observe that de 
novo appellate review of a lower court’s exercise of dis-
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cretion would make “no sense” because such a rule al-
lows the appellate court to substitute its own discre-
tion for that of the district court. Marshall, 828 F.3d at 
927-28. Disturbing a court’s exercise of its inherent 
power under Article III “to protect the integrity of the 
court’s processes,” Klein v. Stahl GMBH & Co., 185 
F.3d 98, 109 (3d Cir. 1999) (construing Chambers v. 
NASCO, Inc., 501 U.S. 32, 44, (1991)), also would vio-
late important principles of judicial comity; it would 
place responsibility for balancing the equities on ap-
pellate courts that lack the sort of “first-hand observa-
tions of . . . litigation strategies” that often support ju-
dicial estoppel. Alternative Sys. Concepts, 374 F.3d at 
31. 

In the face of this authority, the en banc majority re-
fused to align the Sixth Circuit with its sister circuits. 
Pet. App. 10a. Instead, the court “rejected th[e] argu-
ment” for adopting an abuse-of-discretion standard 
without elaboration and held that the Sixth Circuit 
would “continue[] to apply de novo review.” Id. (cita-
tions omitted).  

2.  Under an abuse of discretion standard, the court 
of appeals should have affirmed the preliminary in-
junction that rests upon judicial estoppel. Nowhere 
does the majority state that the district court made 
clearly erroneous findings of fact. Citing New Hamp-
shire, the district court found that petitioners were 
likely to succeed on the merits of their estoppel claim 
based on a balancing of three considerations that are 
typical for estoppel: a “clearly inconsistent” later posi-
tion, success at persuading a court to accept the earlier 
position, and “an unfair advantage” gained or “unfair 
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detriment” imposed in the absence of estoppel. New 
Hampshire, 532 U.S. at 750-51.3  

The district court was within its discretion to find 
that Ohio’s reversion to using a paralytic and potas-
sium chloride was “clearly inconsistent” with its prior 
promises that “pancuronium bromide and potassium 
chloride no longer will be used in Ohio’s lethal injec-
tion process,” R. 966-2, PageID 34329-30 (asserting 
that “[t]here [wa]s absolutely no reason to believe” the 
State would revert “if the plaintiffs’ suits were dis-
missed”). Ohio prominently featured these promises in 
filings in this litigation, arguing that it met the “formi-
dable burden” governing mootness by voluntary cessa-
tion. Friends of the Earth, Inc. v. Laidlaw Envtl. 
Servs., 528 U.S. 167, 190 (2000).  

The district court also reasonably concluded that 
Ohio succeeded in persuading courts to accept its ear-
lier position. Ohio convinced the Sixth Circuit and the 
district court that “any challenge to Ohio’s three-drug 
execution protocol is now moot,” Cooey, 588 F.3d at 
923, and on that basis avoided the impending trial 
challenging those drugs, R. 966-10, PageID 34454, 
34471-74.  

There also is no question that Ohio’s change in posi-
tion allowed it to derive an unfair advantage and to 
impose on petitioners an unfair detriment. A litigant’s 
successful efforts to moot pending claims satisfy the 
fairness consideration if that litigant later reneges, es-
pecially when, as here, it does so in the same litigation. 
                                            

3 Further deference was due because the district court’s applied 
this inherently equitable doctrine in the context of a preliminary 
injunction; in that context, the injunction should have been af-
firmed absent a clear error of fact, which Ohio never alleged. This 
is another reason that the preliminary injunction for judicial es-
toppel should have been affirmed. 
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See Already, 568 U.S. at 94 (suggesting that the con-
siderations of judicial estoppel are met when a moot-
ness-inducing litigant later seeks to undo its past 
promises). In this respect, mootness by voluntary ces-
sation and judicial estoppel are opposite sides of the 
same coin. When a party invokes and succeeds in es-
tablishing mootness, as Ohio did, it also implicitly ac-
cepts estoppel. 

Apart from mootness, judicial estoppel’s “unfair-
ness” consideration is satisfied in two further respects. 
At the time Ohio made its disavowal, the district court 
had scheduled a full trial on the constitutionality of the 
second and third drugs. The case would have been 
tried before a judge with deep knowledge of the litiga-
tion, and plaintiffs would have called the since-de-
ceased director of Ohio’s Department of Rehabilitation 
and Corrections to testify about his decision to aban-
don the three-drug protocol. Ohio’s past promise fore-
closed that opportunity.  

Ohio added to the prejudice by concealing its recent 
change of position for nearly six months. It decided to 
revert in early 2016, when petitioners’ execution dates 
were still a year away. R. 941, PageID 31862-63. But 
it did not reveal that decision until October 3, 2016, 
three months before the first of petitioners’ executions 
was then scheduled. That delay was intentional and 
“strategic.” Id. at 31862-65. It prejudiced petitioners 
by leaving them only a matter of weeks to draft their 
pleadings, conduct discovery, and retain experts. The 
district court was then forced to resolve multiple com-
plex issues in haste.  

Through its strategic delay, Ohio foreclosed any 
practical possibility of having a full trial and created 
the time pressures that led to the perceived shortcom-
ings in the district court’s rushed opinion. See Pet. 
App. 22a (Moore, J., dissenting) (“The upshot of the 
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State’s behavior . . . has been to thwart Plaintiffs’ ef-
forts to litigate the constitutionality of Ohio’s use of a 
three-drug protocol or the question whether a two-
drug protocol is an available alternative that signifi-
cantly reduces a substantial risk of severe pain.”).   

Unable to attack these findings, the majority sug-
gests that estoppel is inappropriate because of “unfore-
seen circumstances.” Pet. App. 11a. But this was not 
the focus of Ohio’s argument in the district court, and 
understandably so. The unavailability of barbiturates 
would not constitute changed circumstances here, be-
cause it would not leave Ohio “unable to enforce the 
law.” New Hampshire, 532 U.S. at 755. To the con-
trary, Ohio executed Dennis McGuire in 2014 without 
using a barbiturate or either of the disavowed drugs, 
and other States permit other methods.  

Under the proper standard of review, the district 
court’s finding, resting as it did on the consideration of 
factors pertinent to estoppel, was entitled to deference. 
Id. at 751; see also Ardese v. DCT, Inc., 280 F. App’x 
691, 696 (10th Cir. 2008) (Gorsuch, J.) (“[T]hat another 
judge in another case might have made a different de-
cision about applying an equitable doctrine does not 
suggest that the district court in this case abused its 
discretion.”).  
III. THIS CASE IS AN IDEAL VEHICLE FOR RE-

SOLVING THESE QUESTIONS. 
This case is an ideal vehicle for resolving the ques-

tions presented. The issues were squarely presented 
below, the Sixth Circuit considered the matter en 
banc, and the record is settled and well-developed for 
the purposes of this petition.  

The petition also warrants review because it raises 
profoundly important constitutional issues that no 
court has tried to judgment. Each of the recent lethal 
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injection challenges this Court has considered, for ex-
ample, has been litigated under an emergency, prelim-
inary injunction posture, with the petitioners being ex-
ecuted before a full trial. Given the successive deci-
sions of the Eighth Circuit and now the Sixth Circuit 
to overturn plausible district court findings of a sub-
stantial risk of severe pain, this Court should grant 
plenary review to clarify the applicable standards and 
ensure that appellate courts provide the same defer-
ence to district courts in capital cases that they provide 
in other cases.  

CONCLUSION 
For the foregoing reasons, the petition for a writ of 

certiorari should be granted.  
Respectfully submitted, 
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